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MEMORANDUM OPINION
No. 00-18

This cause came to be heard on May 11, 2000. before the Honorable John W. Cleveland,
Administrative Law Judge for the Tennessee Department of Education. upon the Due Process Hearing
Request filed by the Student’s mother and grandfather. the testimony of witnesses and the exhibits filed by
the parties. The Petitioners appeared pro se. and the Respondent was represented by its staff attorney.
Amber St. John. Following the hearing, the transcript was produced by June 5, 2000. One of the
Petitioners is blind, and the transcript of the hearing was transcribed into braille for him by June 19, 2000.
The parties submitted their briefs by June 30, 2000; and the parties’ responses were filed by Julv 10, 2000.

Identifving information appears on the cover page of this Opinion and on the Final Order, which
incorporates this Opinion and is filed with this Opinion. To preserve the parties’ privacy in compliance
with the Federal Educational Right to Privacy Act (“FERPA™)'. the parties. the schools, the witnesses and
other identifying information are referred 1o by generic descriptions, e.g., the or this “Swdent.” the
“School Svstem,” the “Supervisor of Special Education.” Publication of the cover page of this
Memorandum Opinion and Final Order, the Final Order or other identifying information violates federal
law.

References to the record of the due process hearing in this matter appear in endnotes, i.e., Exhibit
8, Transcript Page 69, Line 42, which do not contain identifying information, and mayv be published with
this Memorandum Opinion, in the user’s discretion.

FINDINGS OF FACT

The Student’s Disability

The Student was born-. 1986. At the time of the hearing. she was a pretty, physically
mature 13-year-old young lady.” She was initially certified as a student in need of special education due
to mental disability, but her certification changed to multiple disabilities.” The Student has an 1Q of 407,
cerebral palsy®, head tics and petit mal seizures®, Tourette's Syndrome’, attention deficit hyperactive
disorder®. asthma, voiding dysfunction and chronic kidney problems®.

The Student’s Speech and Cominunication

The Swdent’s speech is almost totally unintelligible and incomprehensible. Her spsech consists
almost entirely of one-word and two-word responses, and except for “yes™ and “no.” almost none of what
she says can be understood bv those who do not communicate with her frequently. Her answers to
questions frequently just mimic the words that are included in the question itself.*



The Student’s Medication

The Student is supposed to 1ake medication during her school day. The Student’s school has not
always administered her medication. and it has administered her medication at inappropriate times and in
the unprescribed dosages. The School District produced no general policy or specific plan designed to
insure that the Student’s medication is administered and that its administration is accounted for. The
Student’s school and the School District misplaced or lost the Student’s medical records. "

The Student’s General Level of Functioning

The Student sucks her thumb much. if not almost all. of the time, and she is considered 10 “do
well” when she stops sucking her thumb the first time she is asked. The Student is very messy.'"
Normally, she would open her milk carton and she could feed herself, but some days she was very messy.
While at breakfast, she poured her chocolate milk into her tray on the table. in her seat and on the floor."
Some days the Student’s clothes had to be changed and some days the food and stins were just wiped up.*
Once when the Student was dressing herself at school, and her aide was dressing another child, the Student
brushed against bleach the teacher had put on a tablz, ruining her green dress, and someone® tried to cover
up the bleached fabric with magic marker, which was worse than the bleached mark because it was a
different green altogether.*® At times, the Student has been unwilling to follow directions, refusing to sit
in her seat during announcements. laughing and flapping her arms during the moment of silence.!’

The Student has had menstrual accidents ruining her clothing,' and she has had other accidents
urinating in her clothes. Once, as the Swudent returned to class after she stayed behind to clean up a mess
she had made in the cateteria, the Student stopped for a bathroom break, and in the bathroom she inserted
her fingers into her rectum.*

The Student knows her name, her grandfather's name and her mother's name. She does not
consistently recall what she does know. For instance, when she recites her address, she names the correct
street. but she doesn't always get the numbers right, and without prompts. she does not always include the
city and state. The Student does not remember her zip code or her social security number.™

Inclusion

The Student’s IEP provides at Part A that "The Swdent takes PE and Music with her regular peers.
She does have a full-time assistant. She always atiempts all activities and does her very best. She is
accepted by her peers and has begun some friendships. She also participates in special school functions
with activities with regular ed peers;” at Part B that "The Student requires functional curriculum that
emphasizes life skills, socialization and communication. Regular middle school is inappropriate to address
her needs. Participation in activity-based classes and events will be included in her plan;” and at Part C,
"Regular program participation.” is marked peer rutoring for “lunch. PE. assembly, school activities and
clubs, and Music and Art.™

When the Student was 10 be included with reguiar education students at lunch, music or physical
education, she went with her entire special education classroom. Other classrooms of regular education
students were in the lunchroom, but the special ed students sat by themselves at one table. No evidence
was presented that the Student’s inclusion in music, art, physical education or other activities was any more
meaningful than the lunch room experience.™



Educarional Assistant

Part A of the Stedent’s TEP savs that the Student has a full-time assistant. Her classroom has one
teacher and two assistants for fourteen students.™ The Student’s mother and grand-father have always
thought that the Student had a full-ime assistant, and untl the 1999-2000 school vear they had no
complaints with the assistant or assistance provided to the Student. The assistant assigned to the Student’s
classroom in 1999-2000, apparently found assisting another special education student in the Student’s
classroom less difficult and/or more rewarding. She planned to assist another student in the classroom at
the State Fall Special Olympics, leaving the Student withour an special education assistant for one or more
davs. The Student’s assistance was instructed by the School District not to attend the Special Olympics
with the other student, but apparentlv she called in sick, and attended anyway.”™ From then through the
remainder of the school vear, the Student had very little help from an assistant even though the assistant
continued 1o be assigned 10 her classroom.”

The School District counts its “peer tutors” as a special education assistant for the Sudent for math
and reading. These “peer tutors” are eight to ten regular education students who work one-on-one with
the special education students on their math and reading lessons for the day.” Apparently the Student also
received assistance with the computer and word processor from “peer twiors.”* The one-on-one assistance
provided for the Student in pre-vocational skills. which consisted largely in cleaning and straightening up
the lunchroom after a meal, self-help and social adapiation. was “shadowing™ her to help her serve herself
meals, go to the bathroom, erc. The Student’s speech teacher was counted as the Student’s one-on-one
assistant for speech.

The Student’s Behavior

Consideration was given to including in the Student’s [EP a behavior plan that would include
appropriate disciplines short of suspension. On several occasions. the Student was isolated in “time-out,”
but she often became disruptive, pushing things off a desk, pushing chairs around and generally being
disruptive. For a period of time another special education teacher would walk with the Student or take her
10 the teacher’s classroom to calm her down. The Student could not control this disruptive behavior.” The
School District did not evaluate whether the Student’s behavior was caused by her disability, try to
determine what triggers in the Student’s environment preceded the Student's disruptive behavior or develop
4 systematic behavior management program to educate the Student to react 1o those environmental triggers
with appropriate behavior.

Suspensions

The Student had not ever been suspended prior to the 1999-2000 school vear.® On January 26,
2000, the Student was suspended for one day for fighting with another student.”’’ The exact nature of the
incident is uncertain, but it appears that the Student grabbed the other student’s shirt. and she may have
pinched him in the face. in an unprovoked auack.™ On March 1, 2000. the Student was suspended for one
and one-half days for grabbing another student and refusing to let go.” On March 6, 2000, the Student
was suspended for two days for hitting one student and trying to bite another student at a when there were
at least three teachers there.™

There was never an educational assistant present when the Swudent artacked the other students.™
Because the suspensions were of short duration. no educational services were provided to the Student
during her suspension.*




The Student was transferred to a nearby high school on April 5. 2000.° The Petitioner agreed 10
the Student’s ransfer under her current 1IEP. but not the continuing absence of a full-time one-on-one
assistant for the Student.”™

The Student’s Individual Education Plan

The Swdent’s IEP is ambiguous as to whether or not the Student is 10 have a full-time one-on-one
educational assistant. The [EP can be read, page by page, 10 say that a one-on-one educational assistant
is needed for some objectives but not others. The IEP clearly calls for a one-on-one educational assistant
to work toward certain goals and objectives, i.e.. cognition, fine motor. reading and language skills™, work
behaviors, dexterity, assembly tasks, following a verbal schedule that for set up and completion of
pre-voc tasks, social adaptation, self-help. personal independence, pre-vocational. increased personal
independence and increased social responsibility, off-campus trips involving work-related or life skills™,
participate in a variety of inclusions. school-based activities and special programs.” The service code
“14." the designation for a full-time one-on-one assistant for every skill™*, a service code “14" does not
appear under Section F, Direct Special Education on Page 5 of the Student’s IEP.”

Evaluations

The Student was evaluated in 1993 when she was 6 years 10 months old™. in 1995 when she was
9 years 3 months old*® and 1999 when she was twelve years 7 months old.™ The Wechsler Intelligence
Scale 304 measures intellectual functioning, the average being 100 with a standard deviation of 15 points.
Scores between 85 and 115 falling in the average range. The Vineland Adaptive Behavior Scales measures
skills in communication, daily living and socialization, resuliing in a composite adaptive behavior score.
The Vineland average score is also 100 with a standard deviation of 15 points.”

The Student’s performance measured by her evaluations has been consistent:**

Evaluation of 1993 1995 1999
Intelligence 45 40 40
Communication, Daily

Living & Socialization ~40 61 34
Language <40 58
Fine Motor Skills <44 45

This Student’s performance measured by these standardized tests falls within a narrow range at the
lowest percentiles; therefore. even changes in the Student’s measured performance that might have
statistical significance, are, as a practical matter, inconsequential. For instance, the only statistically
significant change in the Student’s scores is in language. vet the Student’s vocabulary and articulation are
unintelligible.



This 14-year-old Swdent’s scores indicate that the Student’s skills would be best characterized as
those possessed by a typical kindergarmer.™ The Student is not likely to ever be able to communicate with
people in business and on the streets who are unfamiliar with speech difficulties and patterns of
communication to live independently.” The Student’s speech and communication problems are directly
related to her intelligence. She might someday be able to make some choices of foods at a grocery, but
she will not likelv ever be able to independently periorm the math functions and to keep up with groceries
to shop for herself. Familiarity with people who might support the Student in her environment and
repatition of the activities will help her, but her testing, her past performance and her development indicate
that there is little chance that the Student will ever function beyond the second grade level>-, and she will
never be able to perform such ordinary tasks. such as grocery shopping, independently.®

The focus of a realistic plan for the Student is for her to become semi-independent in a sheltered
environment, so that she would have opportunities to work in settings where transportation would be
provided in order to avoid becoming isolated. to contribute in whatever way she can and to interact with
people in the general population.** Even if the Student were to successfully achieve all the goals of the
most rigorous, realistic series of IEPs over the next four 1o six years, she will almost certainly need
constant supervision.” A reasonable student to staff ratio for the Student would not exceed eight students
to two or three staff. The Student needs a combination of very direct support, somebody teaching her a
task, and, then, after that, she needs a staff person to monitor to make sure the task is being performed
effectively and that the Student is meeting the requiremems of her task. In the Student’s range of ability,
a reasonable goal would enable her to initially learn a task in a work setting from a single individual, with
a lot of support. and then begin to generalize and work with one other person and possibly with as many
as three other people.*

The person who instructs and supervises the Student’s instruction needs to be a special education
teacher knowledgeable about how to introduce tasks, how to order them in steps and when 10 fade back
10 teach the Swudent to become independent or semi-independent on a task. The support and tollow-up can
be taught to paraprofessionals. However, the supervisory role must remain, and paraprofessionals should
not be turned loose to do support and follow-up. The Schoo! District’s paraprofessionals have to at least
have a high school degree.’” There is always an obligation that the school system has to provide
supervision to make sure that those more subtle. but very important components of the program are taken
into account, like pacing how fast or slow (o go, when to introduce new tasks to the students, when to pull
back and allow the student to become semi-independent or fully independent.”®

CONCLUSIONS OF LAW

IDEA*® requires that Tennessee. as a recipient of federal assistance thereunder, ensure that each
disabled student in the state receive a "free appropriate public education."® IDEA mandates that
participating states provide such education for all children "regardless of the severity of their handicap.”
® In pertinent part, the Act defines a free appropriate public education as:

special education and related services which (A) have been provided at public expense.
under public supervision and direction, and without charge. .... and (D) are provided in
conformity with the individualized education program ...."”




The term “related services” includes “such developmental, corrective and other supportive services
... as may be required to assist a handicapped child to benefit from special education...."® Such special
education and related services must be tailored to the unique needs of the handicappad child by means of
an Individualized Education Program (IEP).™ The IEP consists of a detailed written statement arrived at
by a multi-disciplinary team summarizing the child's abilities. outlining the goals for the child's education
and specifying the services the child will receive.®® An IEP is "more than a mere exercise in public
relations; "% indeed, it is the "centerpiece of the stawte's education delivery system for disabled children. "’

The Supreme Court's Opinion in Rowley

All discussions of the substantive protections of IDEA begin with the Supreme Court's opinion in
Board of Education v. Rowlev.® Because the School System bases its case on Rowley. and the Petitioners’
claim implicitly invokes Rowley and its progeny, resolution of this case rests in the context of Rowley and
those cases that interpret its standard.

Rowiley concerned an eight-year-old deaf child, Amy Rowley, whose parents requested a full-time
interpreter to assist her in school. The school district’s refusal to provide this service under IDEA
generated the dispute. Amy possessed some residual hearing and was an excellent lip reader. She was an
above average student who performed at the level of her grade and was advancing from grade 1o grade in
her regular public school classroom. Because of her hearing disability. she could only understand about
60% of what transpired in class. Nevertheless, she performed impressively in a "mainstreamed”

classroom.

The school had made substantial efforts to assist Amy. Before her arrival at school, a number of
administrators learned sign language to communicate with her. At the time of her request for a full time
interpreter, the school was alreadv providing Amy with a special FM hearing aid, speech therapy and
toring for the deaf. In addition. Amy's parents, who also were deaf, could communicate with the school
by a teletype machine specifically installed in the principal’s office for that purpose.

The Supreme Court held that Amy was not entitled 10 a private interpreter as part of her IEP under
IDEA even though she could not follow 100% of the class' activities without such extra assistance. The
Court analyzed IDEA and held that "if personalized instruction is being provided with sufficient supportive
services to permit the child to benefit from the instruction, ..., the child is receiving a " free appropriate
public education’ as defined by the Act."® The Court thus explained that the purpose of the Act was (o
provide a basic level of educational opportunity, not to provide the best education money can buy.™

The Rowley Court acknowledged that:

Implicit in the congressional purpose of providing access to a "free appropriate public
education” is the requirement that the education to which access is provided be sufficient
to confer some educational benefit upon the handicapped child. It would do little good for
Congress to spend millions of dollars in providing access to a public education only to
have the handicapped child receive no benefit from that education. The statutory definition
of "free appropriate public education,” in addition to requiring that States provide each
child with "specially designed instruction.” expressly requires the provision of "such ...
supportive services ... as may be required 1o assist a handicapped child 10 benefit from
special education.” §1401(17). We therefore conclude that the “basic floor of opportunity”
provided by the Act consists of access to specialized instruction and related services which
are individually designed to provide educational benefit 1o the handicapped child. "’



The Supreme Court in Rowleyv held that the education must "provide educational benefit.” The
Court thus recognizad that each disabled child must be ensured "a basic floor of opportuniny” that is detined
by an individualized program that confers benefit. But Rowlev was a very narrow opinion for a disabled
student who progressed successfully from grade (o grade in 4 "mainstreamed” classroom. which is certainly
not the case of this Student.

The Court itself limited its opinion to the facts before it:

We do not attempt today to establish any one test for determining the adequacy of
educational benefits conferred upon all children covered by the Act. Because in this case
we are presented with a handicapped child who is receiving substantial specialized
instruction and related services, and who is performing above average in the regular
classrooms of a public school system, we confine our analysis o that situation.™

The Rowley Court described the education that must be provided under IDEA as "meaningful.”
The use of the term "meaningful” indicates that the Court expected more than de minimis benefit. We note
in this regard that the facts of Rowley clearly indicate that the "benefit” Amy Rowley was receiving from
her educational program was substantial, and that "some benefit.” in the case of Amy, meant a great deal
more than a negligible amount. Rowley is distinguished from the case of this Student because of the type
of services requested. Unlike the services of a full-time interpreter for Amy Rowley, the assistance
rendered by a full-time one-on-one educational assistant. as discussed above in [refer to the findings of fact
section with the school system’s special ed. supervisor’s description of the importance of the assistant], is
an essential part of the Student's education without which it is impossible for her to acquire any meaningful
benefit from her education. It is an integral part of what Congress intended by "appropriate education”
as defined in IDEA. '

The School System highlights the standard established in Rowley, that schools must provide
specialized educational services to handicapped children sufficient o confer some educational benefit upon
the handicapped child,” and states are not required 10 “maximize the potential of handicapped children.””
The child must be provided access 1o specialized instruction and related services which are individually
designed to provide educational benefit to the handicapped child.”

The Rowley standard is recognized and honored by the Sixth Circuit Court of Appeals. The court
determined that the Rowley threshold is appropriate and the school system meets that standard by
developing an 1EP that is reasonably calculated to provide educational benefits. The Sixth Circuit recently
affirmed this position.” The School System suggests that the Petitioners seem 1o desire a “Cadillac”
education. but that the School System is required to provide onlv a “Chevrolet” education.®

The Schoo! Svstem’s Brief did not include the second half of the colloquial standard, “... but the
*Chevrolet’ has to have an engine.” While Rowley notes that states are not required to “maximize the
potential of handicapped children,”” the Sixth Circuit has held that the educational benefits the state does
confer must be more than de minimis in order to be “appropriate.”® The standard is satisfizd and the child
is provided a ‘free appropriate public education’ as defined by IDEA with “personalized instruction with
sufficient support services to permit the child to benefit educationally from that instruction.” (Emphasis
added.)"



The School System points out that only certain goals in the Student’s 1999 IEP require onc-on-one
assistance, and the Student’s 2000 IEP requires onc-on-one assistance for even fewer goals.™ For those
goals requiring one-on-one assistance. the Student received assistance from an educational assistant.™ from
peer ttors.™ from an occupational therapist twice each week for one-half hour and from a speech therapist
once a week for one-half hour.” The School System contends thai, in conformiry with case law and IDEA
regulations, it provided sufficient support services 1o permit this Student to benefit educationally from her

instruction through the services of an educational assistant in those instances required by the Student’s [EP.

Because of the severity of the Student’s disabilities and qualitative differences from those of Amy
Rowleyv. it is difficult to apply Rowley here. The Swdent's progress cannot be measured by advancement
in grade or acquisition of academic skill. Her needs are drastically different. but no less imporiant. See
Rowley. 458 U.S. at 202, 102 S.Ct. at 3049 ("It is clear that the benefits obtainable by children at one end
of the spectrum will differ dramatically fromn those obtainable by children at the other end, with infinite
variations in between.”). The educational benefit. if any. conferred upon the Smdent by the School
Svstem's IEP and its implementation must be measured by the Petitioners’ complaints regarding the
educational assistance provided, the Student’s inclusion with regular education students, the School
System’s response 1o the Student’s behavior and the Student’s educational progress.

1. Educational Assistance.

The Schoo!l System argues that the Smudent’s IEP calls for one-on-one assistance for only a limited
number of goals in a limited number of subjects, e.g., a single goal in reading recognition.®® These
instructional and assistance requirements of the Student's IEP are performed. (a) by one of two assistants
who share special education 14 students under the supervision of a single special education teacher®, (b)
peer tuors assisted special education students one-on-one during math and reading®® and (c) speech therapy
consultation.®

A reasonable student to staff ratio for the Student would not exceed eight swdents to two or three
staff. The Swdent needs a combination of very direct support, somebody tcaching her a task, and, then,
after that, she needs a staff person to monitor to make sure it's being done effectively and that she's
meeting the requirements.” This is not a description of one-on-one assistance necessarv for a specific goal
in a specific subject, it is the support that is necessary for the Student to benefit from her education. One
special education teacher with two assistants for 14 students almost doubles the recommended
student/teacher ratio. Twice the ratio means half the attention. Inevitably, one or more smudents will not
be provided the services required by her IEP, and as occurred with the trip to the Special Olympics in this
case, the student denied will likely be the student with more demanding disabilities.

The person who instructs and supervises the Student’s instruction needs to be a special education
teacher knowledgeable about how to introduce tasks, how to order them in steps and when to fade back
to teach the Student 10 become independent or semi-independent on a task. The support and follow-up can
be taught to para-professionals. However, the supervisory role must remain, and para-professionals should
not be turned loose to do support and follow-up.®® An education paraprofessional is an individual with at
least a high school diploma who provides special education services under the supervision of a licensed or
certified professional. Education para-professionals must meet the professional and emplovment standards
of the State Board of Education, including completion of 20 hours of continuing training each year.*
Needless to say. the students who participate in “peer instruction™ with the Student are not education

paraprofessionals.



Il. Inclusion.

General least restrictive environment of IDEA, and the regulations promulgated pursuant thereto.
require schools to educate children with disabilities with children who are not disabled to the maximum
extent appropriate. and 1o maintain special classes, separate schooling or remove children with disabilities
from the regular educational environment only if the nature or severity of the disability is such that
education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.”

“[T]he ‘least restrictive environment’ provision states only that schools must establish procedures
1o assure that to the maximum extent appropriate, children with disabilities ... are educated with children
who are not disabled.”® The Sixth Circuit’s “benefit 1o the disabled child” test finds mainstreaming
inappropriate “if the disabled child would not benefit from mainstreaming; or if any marginal benefit from
mainstreaming would be outweighed by the beneiits gained from services that could not feasiblely be
provided in the non-segregated setting; or if the disabled sudent would be a disruptive force in the
mainstreamed setting. ™

The Student’'s IEP says that “Regular middle school is inappropriate to address her needs.
Participation in activity-based classes and events will be included in her plan.”® The School System
contends that the Srudent participated in physical education with regular ed students and did whatever the
regular education swudents did, she also attendad art and music was with regular education students and she
was in the cafeteria for lunch at the same time regular education students were there for lunch.”

When the Student went to lunch. music or physical education. she went with her entire special
education classroom. Other classrooms of regular education students were in the lunchroom, but the
special ed students sat by themselves at one table. No evidence was presented that the Student’s inclusion
in music, art, physical education or other activities was any more meaningful than the lunch room
experience.*

The School System uses regular education students as wtors for its special education students and
calls it reverse inclusion.® The School System offers no legal or education authority for reverse inclusion.
Least restrictive environment is meant to keep children with disabilities in regular education environment
- not 1o bring regular education students into a special education environment.

This Student’s assessments reveal moderate mental retardation'® and achievement levels at
approximately six months into Kindergarten grade level in a regular education program.'® The Student,
at 14 years of age. can perform skills that can be categorized as skills that a typical kindergartner would
perform.'® The School System believes that this Student would not benefit from more mainstreaming than
her current program provides. The School System is probably right that the Student might not benefit from
more of the same kind of segregated “mainstreaming™ described in the record of this case.



Segregation of special education students from regular education student in the same room for
lunch, physical education. music and art is not inclusion, but exclusion. Segregation of special education
students in special education classes where regular education student come to wror is not inclusion. but
exclusion. IDEA mandates that a primary goal of the Student’s education is to foster self-sufficicney.’*
The Swdent’s IEP should be designed 1o teach skills that foster personal independence. encourage dignity
for handicapped children, and provide individualized assistance geared toward teaching basic life skills and
self-sufficiency early in life, which may benefit the public as these children grow to become productive
citizens.' The Student’s lunch and education in Music, Art and physical education should include the
Student as an integrated part of each of those regular education classes - not as part of a segregated special
education group that happens to be in the same room at the same time the regular education class is taught,
The former is inclusion, the latter is nothing more than mere access to the schoolhouse door.

111, Behavior.

The IEP requirements of IDEA emphasize the importance of three core concepts, including the
preparation of students with disabilities for employment and other post-school activities.”'® When a child's
behavior “impedes his or her learning or that of others,” the IEP team must consider “positive behavioral
interventions, strategies. and supports 10 address that behavior. %

The Student’s behavior became inappropriate on an inconsisient basis during the second semester
or near the end of the school year. If a child’s behavior impedes his or her learning or that of others. the
IEP team shall consider strategies to address that behavior, including positive behavioral interventions,
strategies and supports.'”’

The School System argues that the behavior demonstrated by the Student was inconsistent and
unusual for her. (Cite to School System Brief.) The School Sysiem refers only to those behaviors which
resulied in the Student’s suspension. The School Svstem takes 00 narrow a view of behavior as that which
is violent or disruptive or breaks the school rules rather than the way in which the Student responds to
certain stimuli in her environment. Clearly. all the behaviors described in the findings on pages 2 and 3
hereinabove regarding the Student’s general level of functioning. behavior and suspensions, impede the
Swdent’s learning. In fact, training and modificaiion of the Student’s behavior may be the largest single
part of her education.

The School System suspects that the Student’s behavior may possibly be related to “things™ beyond
her control, suggesting her violent behavior may result from changes in the identity or dosage of her
medication. There is no behavior plan in the record. and the allusions to a plan apparently refer only to
a schedule of graduated punishment. A more likely explanation for the Student’s behaviors. both her
violent behavior and her more prevalent inappropriate behavior. many of which are consistent with her
intellect and social development, and is that her behavior results from her disabilities. The Student’s IEP
must include a strategy to identify (and if possible help the Student identify) stimuli in her environment that
trigger inappropriate behaviors. teach the Stwudent appropriate responses. train her to refrain from
inappropriate responses and enforce the training by practice and re-enforcement.'®



A key concern of and primary justification for IDEA layv in the important goal of fostering
seli-sufficiency in handicapped children.”” IDEA s sponsors stressed the importince of teaching skills that
would foster personal independence for two reasons. First, they advocated dignity for handicapped
children. Second, thev stressed the long-term financial savings of early education and assistance for
handicapped children. A chief selling point of the Act was that although it is penny dear, it is pound wisc
- the expensive individualized assistance early in life, geared toward teaching basic life skills and
self-sufficiency. eventually redounds to the benefit of the public fisc as these children grow to become
productive citizens.’*

Implicit in the legislative history's emphasis on self-sufficiency is the notion that
states must provide some sort of meaningful education - more than mere access to the
schoolhouse door. We acknowledge that self-sufficiency cannot serve as a substantive
standard by which to measure the appropriateness of a child's education under the Act.™"!
Indeed. Christopher Polk is not likely ever to autain this coveted staws, no matter how
excellent his educational program. Instead. we infer that the emphasis on self-sufficiency
indicates in some respect the quantum of benefits the legislators anticipated: they must
have envisioned that significant learning would transpire in the special education classroom
- enough so that citizens who would otherwise become burdens on the state would be
transformed into productive members of society. Therefore. the heavy emphasis in the
legislative history on self-sufficiency as one goal of education, where possible, suggests
that the "benefit” conferred by IDEA and interpreted by Rowley must be more than de
minimis."":

The School System cites 34 C.F.R. §300.520 as authoritv to suspend special education students
and emphasizes that the Student was suspended on three separate occasions for less than ten school days
in all and IEP services need not be provided for suspensions of less than ten (10) days in a school vear.
Once again the School System’s pre-occupation with discipline of the Student, in the sense of punishment,
misses the point that the Sudent’s self-discipline. in the sense of training her 10 modify her own behavior,
must be an important part of her IEP and her education. Unless the Smudent learns social skills to respond
to her environment in wavs more appropriate than those of a typical kindergartner, any education benefit
the School System might confer on her will not be meaningful. The failure to include an appropriate
behavior modification plan in the Student's IEP and implement that behavior plan in her education, denies
the Student a free. appropriate public education.

IV. Meaningful Educational Benefit

Polk v. Central Susquehanna Intermediate Unir 16 examined the contours of the "free appropriate
public education” requirement of IDEA. as it touches on the delivery of a "related service” under IDEA.
The parents of Christopher Polk, a child with severe mental and physical impairments, claimed that the
local school district violated IDEA because Christopher’s special education program was inadequate
because it failed to provide direct "hands-on” physical therapy from a licensed physical therapist once a
week, which hindered Christopher's progress in meeting his educational goals. The Polk Court reviewed
Rowley, and noted that the Rowley standard has been interpreted and applied in the context of a severely
impaired child in Board of Education v. Diamond.'"




The Diamond court rejected the argumenti that when the Supreme Court in Rowley referred to
"some benefit." it meant anv benefit at all even if the child regressed. The case involved a child, Andrew
Diamond, with severe physical, neurological and emotional handicaps. Despite evidence that Andrew’s
learning skills were deteriorating and his behavior was becoming counterproductive, the state resisted
wransferring Andrew from his placement in a day program to a placement in a residential program. Thus,
the verv argument made by the School System in this case. was expressly rejected in Po/k and Diamond.

The School District's legal argument is that it is obliged by governing law to provide no
more for Andrew Diamond than will be "of benefit” to him. The governing law, however,
clearly imposes a higher standard.'?

After observing that "the Rowley standard of enabling one to achieve passing marks and advance
from grade to grade probably is not achievable for Andrew." id.. the Diamond court observed:

Rowley makes it perfectly clear that the Act requires a plan of instruction under
which educational progress is likely. The School District’'s "of benefit" test is offered in
defense of an educational plan under which educational regression actually occurred.
Literally the School Board's plan might be conceived as conferring some benefit 1o
Andrew in that less regression might occur under it than if Andrew Diamond had simply
been left to vegetate. The Act. however, requires a plan likely 1o produce progress, not
regression or trivial educational advancement. /d. The teaching of Diamond is that, when
the Supreme Court said "some benetit” in Rowley. it did not mean "some" as opposed 10
"none.” Rather. "some” connotes an amount of benefit greater than mere trivial
advancement.

Indeed, defendanis’ distinction of Diamond, if carried 10 its logical conclusion,

would arguably render that case more expansive because progress for some severely

handicapped children may require optimal benefit. As we noted in Barle ' severely

handicapped children (unlike normal children) have a strong tendency to regress. A

program calculated to lead to non-regression might actuallv, in the case of severely

handicapped children, impose a greater burden on the state than one that requires a

program designed to lead to more than trivial progress. The educational progress of a

handicapped child (whether in life skills or in a more sophisticated program) can be

understood as a continuum where the point of regression versus progress is less relevant

than the conferral of benefit. Therefore, Diamond's holding is not limited to an issue of

progress or regression but it requires that the educational benefit conferred be more than

de minimis.*'"’

The School System emphasizes the languags in Rowley'*, that states are not required to “maximize
the potential of handicapped children,” and IDEA provides no more than a “basic floor of opportunity ...
consist{ing] of access to specialized institutions and related services which are individually designed to
provide educational benefit to the handicapped child.” (Cite to School System Brief.) The Sixth Circuit,
however, has adopted the Polk interpretation of the Rowley standard. The educational benefits the state
gives must be more than de minimis in order to be “appropriate.” Tullahoma Ciry Schools,""® Doe B and
Through Doe v. Smith,'™ Daugherty v. Hamilion Counry Schools,”' *“The standard is satisfied by
‘providing personalized instruction with sufficient support services 10 permit the child to benefir
educationally from that instruction.” '~




In this case. the Student gained in functional math skills and prevocational skills during the
1999-2000 school vear, being able 1o run errands to the office for her special education teacher.””* The
School System notes that the Student has made some progress under her IEPs, as evidenced by tests
showing increases in her vocabulary comprehension™™ and testimony from her classroom teacher showing
cains in functional math skills and prevocational skills.'**

The Swdent’s 1Q has not changed significantly since 1993, The Swdent’s skills in communicartion,
daily living and socialization have not changed significantly since 1995. The Student’s language skills have
not changed significantly since 1995. The Student's fine motor skills have not changed significanty since
1995.¢ At chronological age 6 years 10 months, the Student functioned on the level of a child as old as
4 vears 3 months.'” At chronological age 13 years 2months, the Student functioned on the level of a child
between age 2 years 7 months up to age 4 vears 3 months.'* The descriptions of the Student’s language
, communication and social skills in her 1993, 1995 and 1999 evaluations are virtually indistinguishable.
The Student’s skills and adaptive behavior have not kept pace with her chronological age.’”® The wo
adjectives used by the School System itself to describe the educational benefit conferred upon the Student
are “some” and “limited.” Two more apt descriptions are “trivial” and “minimal.”

The danger of the School System’s application of the Rowley standard to this Srudent is that, under
its reading of Rowley, the conferral of any benefit, no mauer how small. could qualify as "appropriate
education” under IDEA. Congress did not anticipate that states would engage in the idle gesture of
providing special education designed to confer only trivial benefit. The School System argues thar the
Swudent has made “some™ “limited” progress, but considering the record as a whole, it is clear that the
Student has made very litle, if any, meaningful progress in years.

The School System argues that, regardless of the efforts of the school system, the Student will
require rather consistent supervision throughout her life.”® Implicit in the School System’s argument is
the point that efforts to provide the Student a meaningful educational benefit - more than de minimis - may
be futile. The Swudent will likely never function at any level significantly higher than that at which she now
operates. However, Congress intended (o afford children with special needs an education that would
confer meaningful benefit. Indeed, the needs of children like the Student are paramount under IDEA.
~IDEA provides that the most severely handicappd children be served first.’’’ The possibility that the
Student may never achieve the goals sat in a traditional classroom does not undermine the fact that her
brand of education (training in basic life skills) is an essential part of IDEA's mandate. "'’

CONCLUSION

The Swmdent has been denied an appropriate education under IDEA because her [EP and the
educational services provided under her IEP have not been designed to confer a meaningful educational
benefit on the Smudent. For all the foregoing reasons, the Student’s IEP team should develop an individual
education plan designed to meet the unique needs of the Student. including but not limited to. a qualified
full-time. one-on-one paraprofessional education assistant, a professionally-designed positive behavior plan,
and four years of compensatory education, one of which shall be provided during extended school vears
so long as the Swdent participates in educational programs provided in public school buildings.

Caly) (Yot

OHN W. CLEVELAND
ministrativeAaw Judge
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BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION

IN THE MATTER OF: _

Petitioners, No. 00-18

VS.
Metropolitan Nashville Public Schools,

. .

Respondent.

FINAL ORDER

This case came 1o be heard on May 11, 2000, before John W. Cleveland. Administrative Law
Judge, on the Petitioners’ due process hearing request, the estimony of witnesses. the exhibirs filed by the
parties and the record as a whole, from all of which the Administrative Law Judge makes the findings of
fact and reaches the conclusions of law set forth in his Memorandum Opinion, which is filed herewith and
incorporated herein by reference as fully and completely as if set forth verbatim.

IT IS THEREFORE ORDERED as follows:

1. The School Svstem shall convene an IEP Team to develop a new Individual Education Plan for
the Student no less restrictive than the Student’s current 1EP including a professionally-developed positive
behavior plan, incorporating interventions. strategies and supports to address the Student’s behavior.

2. The Student’s [EP shall provide the Smudent with a qualified full-time, one-on-on2 (“velcro™)
paraprofessional education assistant.

3. The School Svstem shall provide the Smudent with four (4) vears of compensatory education,
the equivalent of one of which shall be provided during extended school vears so long as the Student
participates in educational programs provided in public school buildings, so that the Student’s eligibility
for special education services will effectively be extended 1o age 24.

Cadhitd (tpetlond

JOuN W, €LEVELAND
Administrgtive Law Judge

ENTER tis (o day of October. 2000.

[ NOTICE \
" If a determination of a hearing officer is not fullv complied with or implemented, the aggrieved party
. may enforce it by a proceeding in the Chancery or Circuit Court under provisions of Tennessee Code
- Annotated §49-10-601. Any party aggrieved by this decision may appeal to the Chancery Court for
" Davidson County, Tennessee, or may seek review in the United States District Court for the District
. in which the School System is located. Such appeal or review must be sought within sixty (60) days
| of the date of entry of this Final Order. In appropriate cases, the reviewing Court may order that this
Final Order be staved.
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